
JusticeJustice



IntroductionIntroduction

•• The relationship of justice to conflictThe relationship of justice to conflict
•• Definitional issuesDefinitional issues——What is justice?What is justice?
•• Classical theoriesClassical theories
•• Justice, identity and cooperationJustice, identity and cooperation
•• Critiques of peacemaking and justiceCritiques of peacemaking and justice
•• Restorative justiceRestorative justice



Why Justice?Why Justice?

•• Recall philosophical theme of selfRecall philosophical theme of self--interest interest 
vs. altruismvs. altruism

•• In societies, people must be able to accept In societies, people must be able to accept 
outcomes not personally most desirableoutcomes not personally most desirable

•• Justice regulates cooperative behaviorJustice regulates cooperative behavior
–– Specifies reasonable solutions to conflictSpecifies reasonable solutions to conflict
–– Coordinates social interactionCoordinates social interaction
–– Shapes behaviorShapes behavior



Common Threads of JusticeCommon Threads of Justice

•• Justice is a social normJustice is a social norm
•• Justice is Justice is approbativeapprobative
•• Justice is obligatoryJustice is obligatory
•• Justice involves the idea of rightsJustice involves the idea of rights
•• A right is a command or claimA right is a command or claim
•• Every right contains:Every right contains:

–– An ObjectAn Object
–– A SubjectA Subject
–– An ObligationAn Obligation



Classical Theories of JusticeClassical Theories of Justice

•• Positive LawPositive Law
•• Social GoodSocial Good
•• Natural RightsNatural Rights



The Positive Law Theory of JusticeThe Positive Law Theory of Justice

•• Principles:Principles:
–– Justice depends on lawJustice depends on law
–– Justice cannot measure lawJustice cannot measure law
–– Justice is conformity to lawJustice is conformity to law

•• HobbesianHobbesian view of view of humanityhumanity coercivecoercive
•• Concerned with order, not fairnessConcerned with order, not fairness



The Social Good Theory of JusticeThe Social Good Theory of Justice

•• Principles:Principles:
–– Justice measures positive lawJustice measures positive law
–– Justice is decided in terms of social utilityJustice is decided in terms of social utility
–– Rights and rules of justice are created by Rights and rules of justice are created by 

societysociety
•• Justice is a rule of conductJustice is a rule of conduct

–– Internal sanction = conscience and shameInternal sanction = conscience and shame
–– External sanction = punishmentExternal sanction = punishment



The Natural Right Theory of JusticeThe Natural Right Theory of Justice

•• Principles:Principles:
–– Justice rests on natural rights, not on law or social Justice rests on natural rights, not on law or social 

goodgood
–– Equality is paramountEquality is paramount
–– Natural rights are based on human knowledge of Natural rights are based on human knowledge of 

fundamental moral principlesfundamental moral principles

•• Many variations of the theoryMany variations of the theory
•• Expressed in Declaration of Independence and Expressed in Declaration of Independence and 

Bill of RightsBill of Rights



What is Justice?What is Justice?

Recognize Recognize 
human rightshuman rights

Preservation of Preservation of 
individual rightsindividual rights

Natural RightsNatural Rights

Promote good Promote good 
of societyof society

Most good for Most good for 
most peoplemost people

Social GoodSocial Good

ObedienceObedienceConformity to Conformity to 
lawlaw

Positive LawPositive Law

ObligationObligationMeasureMeasureTheoryTheory



Justice and Balance of PowerJustice and Balance of Power

JudicialJudicialNatural RightsNatural Rights

LegislativeLegislativeSocial GoodSocial Good

ExecutiveExecutivePositive LawPositive Law

Branch of Branch of 
GovernmentGovernment

TheoryTheory



Classical Justice and PeacemakingClassical Justice and Peacemaking

•• Peacemaking is valuePeacemaking is value--based = shalombased = shalom
•• Positive Law resolves conflict without Positive Law resolves conflict without 

regard to relationshipsregard to relationships
•• Social Good resolves conflict on basis of Social Good resolves conflict on basis of 

what is best for mostwhat is best for most
•• Natural Rights resolves conflict by Natural Rights resolves conflict by 

upholding individual rightsupholding individual rights



Justice, Identity, and CooperationJustice, Identity, and Cooperation

•• Justice is based on the perception of Justice is based on the perception of 
fairnessfairness

•• Distributive justiceDistributive justice
–– EquityEquity
–– EqualityEquality
–– NeedNeed

•• Procedural justiceProcedural justice



Distributive JusticeDistributive Justice

•• EquityEquity——Distribution according to Distribution according to 
contributioncontribution

•• EqualityEquality——Distribution according to rankDistribution according to rank
•• NeedNeed——Distribution based on needDistribution based on need



Procedural JusticeProcedural Justice

•• ThibaultThibault & Walker control theory& Walker control theory
–– Process controlProcess control
–– Opportunity to tell story and be heardOpportunity to tell story and be heard

•• Tyler & Lind relational modelTyler & Lind relational model
–– Neutrality of procedureNeutrality of procedure
–– Integrity of authorityIntegrity of authority
–– Respect and politenessRespect and politeness
–– (note how this is identity(note how this is identity--relevant relevant 

information…status, selfinformation…status, self--esteem, validation)esteem, validation)



Can Peacemaking Provide JusticeCan Peacemaking Provide Justice——
CritiquesCritiques

•• AbelAbel——informalisminformalism favors elite and favors elite and 
promotes injusticepromotes injustice

•• FissFiss——informalisminformalism favors private interests favors private interests 
over public interestsover public interests

•• DelgadoDelgado——informalisminformalism does not suppress does not suppress 
bias, prejudice, racismbias, prejudice, racism



Restorative JusticeRestorative Justice

•• Retributive justice:Retributive justice:
–– Arose as a means of concentrating political Arose as a means of concentrating political 

and legal power in the governmentand legal power in the government
–– Assumes that offenders are deterred by Assumes that offenders are deterred by 

punishmentpunishment
–– Gives no voice to victimsGives no voice to victims
–– Sole purpose today is to punish for the sake Sole purpose today is to punish for the sake 

of revengeof revenge



The Retributive ModelThe Retributive Model

•• The State is the VictimThe State is the Victim
•• Focus on the OffenderFocus on the Offender
•• VictimVictim--Offender relationship not importantOffender relationship not important
•• Adversary ProcessAdversary Process----no party control or no party control or 

participationparticipation
•• Justice = punishmentJustice = punishment



Why Punish?Why Punish?

•• DeterrenceDeterrence
•• Community safetyCommunity safety
•• Maintain public orderMaintain public order
•• Victim “justice”Victim “justice”
•• Legitimate state Legitimate state 

powerpower
•• Teach offender a Teach offender a 

lessonlesson

•• Justify prisonJustify prison--
industrial complexindustrial complex

•• Give politicians a Give politicians a 
campaign platformcampaign platform

•• Compel obedience to Compel obedience to 
lawlaw

•• Demonstrate superior Demonstrate superior 
power of statepower of state



The Restorative ModelThe Restorative Model

•• Crime violates people and relationshipsCrime violates people and relationships
•• The Victim is the VictimThe Victim is the Victim
•• Focus on Victim and OffenderFocus on Victim and Offender
•• Justice = dialogue and mutual agreementJustice = dialogue and mutual agreement
•• Justice measured by responsibility, Justice measured by responsibility, 

accountability, healingaccountability, healing



Restorative Justice TheoryRestorative Justice Theory

•• Crime injures victims, communities, and Crime injures victims, communities, and 
offendersoffenders

•• Justice must address needs of all three Justice must address needs of all three 
constituentsconstituents

•• Victims, community and offenders should Victims, community and offenders should 
be involvedbe involved



Community and Government Community and Government 
RolesRoles
•• Community responsible for establishing Community responsible for establishing 

peacepeace
•• Government responsible for maintaining Government responsible for maintaining 

orderorder



Restorative JusticeRestorative Justice

•• DeterrenceDeterrence
•• Community safetyCommunity safety
•• Maintain public orderMaintain public order
•• Victim “justice”Victim “justice”
•• Legitimate state Legitimate state 

powerpower
•• Teach offender a Teach offender a 

lessonlesson

•• YesYes
•• YesYes
•• YesYes
•• YesYes
•• YesYes
•• YesYes



Restorative JusticeRestorative Justice

•• Justify prisonJustify prison--
industrial complexindustrial complex

•• Give politicians a Give politicians a 
campaign platformcampaign platform

•• Compel obedience to Compel obedience to 
lawlaw

•• Demonstrate superior Demonstrate superior 
power of statepower of state

•• NoNo

•• NoNo

•• NoNo

•• NoNo



Mediation AchievesMediation Achieves

•• Acknowledgment and Acknowledgment and 
empathyempathy

•• Conflict resolution Conflict resolution 
and problemand problem--solvingsolving

•• Predicting changes Predicting changes 
and respectful and respectful 
supportsupport

•• Emotional, cognitive, Emotional, cognitive, 
and spiritual and spiritual 
restorationrestoration

•• Reparation and Reparation and 
apologyapology

•• Assurances, future Assurances, future 
safety and personal safety and personal 
investment in the investment in the 
offender and familyoffender and family



The BenefitsThe Benefits

•• Respectful and understanding processRespectful and understanding process
•• Lessens financial and emotional burdensLessens financial and emotional burdens
•• Saves tax dollarsSaves tax dollars
•• Assures future peaceAssures future peace



Effectiveness per Cal. Judicial Effectiveness per Cal. Judicial 
CouncilCouncil
•• VORP exceeded VORP exceeded 

benchmark standardsbenchmark standards
•• Victims collected between Victims collected between 

158% and 1000% more $ 158% and 1000% more $ 
than nonthan non--VORP victimsVORP victims

•• ReRe--offending was 21% to offending was 21% to 
105% lower than normal 105% lower than normal 
casescases

•• Agreements reached in Agreements reached in 
almost all casesalmost all cases

•• Agreements kept in 70 to Agreements kept in 70 to 
93 percent of cases93 percent of cases

•• Victim satisfaction ran Victim satisfaction ran 
above 90%above 90%

•• Offender satisfaction ran Offender satisfaction ran 
above 90%above 90%

•• Considerably more VORP Considerably more VORP 
offenders performed offenders performed 
community servicecommunity service



Issues in Justice and PeacemakingIssues in Justice and Peacemaking

•• What values should peacemaking serve?What values should peacemaking serve?
•• Does peacemaking fulfill the classical Does peacemaking fulfill the classical 

theories of justice?theories of justice?
•• How should the quality of justice be How should the quality of justice be 

measured?measured?
•• When is peacemaking appropriate?When is peacemaking appropriate?
•• When is peacemaking not appropriate?When is peacemaking not appropriate?



The EndThe End


